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O THER PUBLICATIONS AVAILABLE

The Maryland  O ffice of Planning's Series:  Managing Maryland's Growth
Mod els and  Guid elines Proc e d ures for Review of Loc al Construction Proje cts;

Review Che cklist, Com plia nc e Sche d ule, Work Prog ra m
#92-13
Proce d ures for State Proje ct Review Und er the Planning  Act of 1992
#93-02
Preparing  a  Sensitive Are as Elem ent for the Com prehensive Pla n
#93-04
Re g ulatory Stre am lining
#94-02
Achieving  "Consistency" Und er the Pla nning  Act of 1992
#94-03
Interjurisd ictiona l Coord ination
#94-04
Mod eling  Future Developm ent on the Desig n Chara cteristics of
M aryla nd 's Tra d itiona l Settlem ents
#94-05
Clustering  for Resourc e Prote ction
#94-10

Other Pla nning  Act W hat You N e e d  to Know Ab out the Pla nning  Act of 1992
of 1992 Resourc e #92-07
Pub lic ations

Econom ic Growth, Resource Protection, and  Planning  Com m ission --
A M em b ership Guid e
#93-07
W hat is Being  Done to M a na g e  M aryla nd 's Growth? (Brochure)

Pub lications m ay b e ord ered  from  the Maryland  O ffice of Planning, 301 West Preston Street, Room
1101, Baltim ore, Maryland   21201-2365.  Cost is $2.00 each.  (There is no charge for the Brochure.)
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APPENDIX D:
CO N VERSION OF TDRS TO
N ON-RESIDENTIAL DEVELOPMENT CREDIT
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APPENDIX C:
TRAN SFER IN STRUMEN T FOR TDRS
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Municipalities, b y Am a nd a Jones Gottse g e n, Burling ton County Board  of
Chosen Fre ehold ers, Mount Holly, NJ, 1992

Putting Transfer of Developm ent Rights to W ork in California, b y Rick Pruetz,
Sola no Press Books, Point Arena, CA, 1993

Transferable Developm ent Rights Program s, b y Richard  J. Rod d ewig  a nd
Cheryl A. Ing hra m, Am eric an Pla nning  Association, Chic a g o, IL, 1987

Report of the Working Group to Evaluate the Agricultural and Rural Open
Space Preservation Program s, b y N orm a n L. Christeller, Katherine Hart,
Carol Henry, M e g  Reisett, Philip J. Tierney and  Ra lph D. Wilson, Mont-
g om ery County Governm ent, Rockville, MD, 1988

Maryland Land Use/Land Cover 1990-2020 Forecast, M aryla nd  O ffic e of
Pla nning , Septem b er 1992

Maryland’s Land 1973-1990 A Changing Resource, M aryla nd  O ffic e of
Pla nning , Octob er 1991

Maryland Agricultural Land Preservation Found ation Annual Report 1993,
M aryla nd  Departm ent of Ag riculture

APPENDIX B:
BIBLIOGRAPHY
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8:30 Re gistration and  coffe e
9:00 Welcom ing  rem arks -

N e a l Potter, Montg om ery County
Executive
a nd  Rona ld  M . Kreitner, Director,
Maryland  O ffice of Planning

9:10 Keynote Speech - TDRs: The
N ext Generation
Spe a ker: Susa n E. Cra ft, Director
of Planning, Burlington County,
N ew Jersey

9:45 Panel Discussion - TDRs: W here
W e Are and How W e Got There

Mod erator: Ja ck Miller, Maryland
Econom ic Growth, Resource
Protection and  Planning  Com m ission

     • Rob ert M arriott, Planning Director,
Montg om ery County

     • Dona ld  Apple g ate, Deputy Director,
N ew Jersey Departm ent of
Agriculture

     • Steven Kaii-Zie g ler, Planning
Director, Queen Anne’s County

10:45 Coffe e Break
11:00 Panel Discussion - W hen to Use

TDRs: N ecessary Cond itionsan d
Com ponents of the TDR Process

Mod erator: John Colvin, Maryland
Econom ic Growth, Resource
Protection and  Planning  Com m ission

P  r  o  g   r  a   m
      • Richard  Hutchison, farm er,

Talbot County
      •Ed  Thom pson, Am erican

Farm land  Trust
      • Bill Hussm a nn, Chairm an,

Montg om ery County Planning  Board
      • Rob ert Mitchell, d eveloper,

C-I Mitchell and Best Com pany
12:15 Box lunch and  b us tour of

send ing  a nd  re c eiving  a re as
narrated  b y Montg om ery
County sta ff

2:00 Briefing - TDRs: Leg a l Im plications
Spe a ker:  Philip Tierney, attorney
for Montg om ery County

2:30 Workshop - Desig ning the Next
Generation of  TDRs
Four g roups working with facilitators
will d iscuss:  TDRs and the
Visions, Interjurisd ictional Issues,
and  Levera g ing  TDRs

3:30 Report of workgroups and
Conclud ing Rem arks:
Florenc e Be ck Kurd le, Chairm an,
Maryland  Econom ic Growth,
Resource Protection and  Planning
Com m ission

4:00 Ad journm ent

TDRs

APPENDIX A:
TDR CO NFERENCE PROGRAM
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exporters.  Politic ally, larg e  im b a la nc es c annot b e tolerate d  ind e finitely so
som e m e cha nism  for b a la ncing  interjurisd ictiona l flows of TDRs would
have to b e d evise d .

MALPF would  continue to operate PDR prog ra m s in counties that ha d
not yet esta b lishe d  TDR prog ra m s.  Counties, for their own re asons,
m ig ht operate loc al PDR prog ra m s alone or in tand em  with TDR pro-
g ra m s.  However, the esta b lishm ent of a loc al or statewid e m arket for
transfera b le d evelopm ent rig hts m ay have e ffe cts on the PDR prog ra m .
This is b e c ause the m arket m e cha nism s that set the pric e for TDRs
(linke d  to re c eiving  a re a cond itions) are d ifferent from  those a ffe cting  the
pric e of PDRs.  This m ay ne c essitate a re exa m ination of the appraisal a nd
sele ction criteria of PDR prog ra m s.
PDRs will continue to play a role b e c ause in som e c ases they are a b le to
a chieve pub lic policy ob je ctives b etter than purely m arket-d riven TDRs.
For exa m ple, in ord er to prote ct a farm  with particularly valua b le soils, it
m ay b e justifia b le on pub lic policy g round s to pay a hig her pric e than the
prevailing  rate for TDRs.  Also, PDR sele ction criteria, such as the USDA
Soil Conservation Servic e’s LESA (La nd  Evaluation a nd  Site Assessm ent)
System , m a ke it e asier to g uid e the pattern of purchase of e asem ents in
spe cific ways to fulfill pub lic ob je ctives.  In the TDR system  the only
criteria  g overning  the tim ing  a nd  loc ation of e asem ent a cquisition are
that the parc el is in a send ing  a re a a nd  that b uyer and  seller have
re a che d  a g re em ent.  W hatever criteria are use d  to g uid e either State or
loc al PDR prog ra m s, these criteria should  b e consistent with the visions
of the Pla nning  Act.

Continuing Role
for PDR
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the a d m inistration of the loc al TDR prog ra m .  In fa ct, the bulk of the
a d m inistration of TDR prog ra m s could  b e contra cte d  out to the b a nk.
A TDR b a nk would  have the a b ility to overcom e one of the gre atest
hand ic aps of the current MALPF PDR system  - the shorta g e  of fund s for
e asem ent purchase d uring e c onom ic d ownturns.  Using  a ll availa b le
fund ing  the b a nk would  first a c cum ulate a portfolio of TDRs.  Then the
b a nk would  synchronize its policy to the e conom ic cycle, selling  m ore
TDRs than it purchase d  d uring  period s of e conom ic expansion (when
TDR pric es pe a k) a nd  purchasing  m ore than it sold  d uring  period s of
e conom ic contra ction (when TDR pric es d rop).  Thus m ig ht the State
optim ize its e asem ent purchases to preserve the m ost la nd  with the
availa b le fund s.

The policies of a State TDR Bank would  b e require d  und er the 1992
Pla nning  Act to b e consistent with the State’s g rowth policy as em b od ie d
in the seven “visions.”  This m e a ns that its operations should  support
loc al TDR prog ra m s only if those prog ra m s them selves are consistent
with the visions.  For exa m ple, if a loc al TDR prog ra m  d oes not esta b lish
d istinct re c eiving  a re as so that d evelopm ent is conc entrate d  in are as
suita b le for g rowth, then the TDR prog ra m  is not consistent with the
Pla nning  Act and  would  not re c eive support from  the State.  The State
TDR Bank m ig ht esta b lish m inim um  criteria that loc al TDR prog ra m s
should  satisfy b e fore they re c eive its support.  In this way the b a nk could
offer a n inc entive for loc al jurisd ictions to im plem ent e ffe ctive and  con-
sistent (with the Pla nning  Act) TDR prog ra m s.

A statewid e TDR b a nk has the potential to b roa d e n the m arket for TDRs
and  thus incre ase transfer a ctivity statewid e.  Suppose that the TDRs
purchase d  b y the b a nk in one jurisd iction could  b e sold  a nd  use d  in
re c eiving  a re as in another jurisd iction, or in any other jurisd iction in the
State.  A larg e r pool of potential sellers and  custom ers for TDRs could
m a ke the m arket m ore e fficient and  stim ulate m ore transfers with the
result that farm la nd  is preserve d  at a faster rate.  Another result would
b e  that re g iona l d ifferenc es in the pric e of TDRs would  tend  to d im inish.
It m ust b e und erstood , however, that it is the re c eiving  a re as that are the
sourc e of d em a nd  for TDRs.  There fore, re c eiving  a re as structure d  to
provid e the b est e conom ic return on investm ent in TDRs will attra ct the
g re atest num b er of TDRs.  Differenc es a m ong  jurisd ictions with re g ard  to
re c eiving  a re as and  d evelopm ent pressures could  le a d  to im b a la nc es

State TDR Bank
and the 1992
Planning Act

Expand ing the
Market for TDRs
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Currently the State purchases d evelopm ent rig hts of a g ricultural la nd s
und er the M aryla nd  Ag ricultural Land  Preservation Found ation
(MALPF) PDR prog ra m .  After purchasing  these rig hts the State m a kes
no further use of them , nor is any future use of the rig hts contem plate d
und er this prog ra m .  Fund ing  for the MALPF prog ra m c om es from  the
transfer tax levie d  when a g ricultural la nd  is sold .  Ironic ally, the State’s
a g ricultural preservation prog ra m  is d ire ctly linke d  to the d evelopm ent
of the very la nd s it is charg e d  to preserve d ue to its d epend enc e on the
transfer tax.  Furtherm ore, b e c ause of this linka g e, the rate of preserva-
tion will always la g  b e hind  the rate of d evelopm ent of farm la nd .  An
a d d itiona l irony is that d uring  period s of e conom ic d ownturn, when
d evelopm ent rig hts m ig ht b e purchase d  at a lower pric e, the State is
una b le to d o so b e c ause transfer tax revenues fa ll off d uring  such peri-
od s.
Other sourc es of fund ing  for e asem ent purchase m ig ht b e d evelope d  so
that the linka g e  of farm  preservation to sub urb a n sprawl c an b e  broken.
Inste a d  of b uying  d evelopm ent rig hts and  sitting  on them , the State
could  resell them  as TDRs to raise m oney to b uy m ore d evelopm ent
rig hts.  A relia b le sourc e of fund ing  could  a llow the State to continue to
purchase e asem ents d uring  period s when the e asem ent m arket is a
“b uyer’s m arket.”
The existing  MALPF PDR prog ra m c ould  provid e the core around  which
a n e ffe ctive statewid e TDR b a nk m ig ht b e constructe d .  First, le g islation
would  b e require d  which will ena b le MALPF to tre at the PDRs it a cquires
as m arketa b le com m od ities, i.e. TDRs.  In counties with an ad opted TDR
program, MALPF would  b e authorize d  to resell PDRs purchase d  in a
county as TDRs to b e use d  in re c eiving  a re as in the sa m e c ounty.  Pro-
c e e d s from  the sale m ay b e use d  b y MALPF to purchase a d d itiona l
d evelopm ent rig hts.  MALPF would  continue to re c eive a gricultural
transfer tax revenues.
The MALPF in the role of a State TDR b a nk could  re c eive a one tim e
c apital infusion from  the State to form  a revolving  fund  which is d rawn
d own when TDRs are purchase d  a nd  replenishe d  when TDRs are sold .
Sinc e the State TDR b a nk would  operate only in counties with a TDR
prog ra m, these counties should  help fund  the b a nk a nd  b e entitle d  to
representation on the g overning  b od y of the b a nk.  Loc al county PDR
prog ra m s could  b e m erg e d  with the TDR b a nk in a sort of State/loc al
consortium .  Participation of loc al g overnm ents in the b a nk would  b e at
their option b ut the State TDR b a nk would  not operate in a non-partici-
pating  jurisd iction.  By a cting  a s an interm e d iary in the transfer of d evel-

From  PDR
to TDR

MALPF:
PDR & TDR
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CHAPTER SEVEN:
A N EW APPROACH TO AGRICULTURAL
PRESERVATION PROGRAMS IN MARYLAND

As d iscusse d  in Chapter Thre e, M aryla nd  has m a d e m od est prog ress
preserving  its a g ricultural la nd .  In fa ct, the continuanc e of a strong  rural
e conom y in the State is far from  assure d .  There fore, it is appropriate to
consid er alternatives to the present preservation prog ra m s.  Up to now
this b ooklet has focuse d  on a ctions that loc al g overnm ents could  take to
institute or im prove TDR prog ra m s.  At this point the focus will shift to
a ctions that the State of M aryla nd  m ig ht und ertake to enha nc e farm la nd
preservation a nd  support loc al TDR prog ra m s.

TDR b a nks have b e e n esta b lishe d  in N ew Jersey, California a nd  else-
where.  A TDR b a nk was set up in Montg om ery County, M aryla nd  b ut
was not ne e d e d  b e c ause Montg om ery’s TDR prog ra m  was so succ essful.
A TDR b a nk is an institution em powere d  to purchase TDRs, hold  them
a nd  resell them . A TDR b a nk m ig ht also loa n m oney using  TDRs as
collatera l.  Som e of the purposes of a TDR b a nk that have b e e n m en-
tione d  are:

•To intervene in the m arket to support the pric e of TDRs in ord er
to lend  cre d ib ility to the notion of TDRs as com pensation for
d ownzoning .

•To sta b ilize fluctuations in the pric e of TDRs.
•To invig orate loc al TDR prog ra m s b y b olstering  d em a nd .
•To b e a c e ntral b rokera g e  for the sale and  purchase of TDRs, a
sourc e of inform ation a b out TDR prog ra m s, and  to prom ote
TDRs.

•To m itig a te c ertain hard ships fa c e d  b y rural la nd owners.
•To provid e a sourc e of cre d it to farm ers using  TDRs as collatera l.

A TDR b a nk is not intend e d  to repla c e a private m arket in TDRs b ut to
com plem ent it.  A TDR b a nk c an rem ove som e of the d oub ts that m ay
exist a b out the value of TDRs and  c an sim plify transa ction proc e d ures
for b uyers and  sellers.  A TDR b a nk norm a lly operates und er the aus-
pic es of g overnm ent b ut could  b e a private enterprise, a joint pub lic/
private partnership or an ind epend ent non-profit und ertaking .

A State
PDR/TDR Bank
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2.The Departm ent of Pla nning  a nd  Zoning  shall review the applic ation for conform ity to these
re g ulations and  shall provid e written approval to the applic ant to incre ase the num b er of
d welling  units in the d evelopm ent b y the num b er of d evelopm ent rig hts propose d  for transfer
to the property.

3.The Fina l Re cord  Plat for a sub d ivision or approve d  site d evelopm ent pla n shall contain a
statem ent setting  forth the num b er of transfera b le d evelopm ent rig hts use d  to qualify for
b onus d ensity and  the re cord ation re ferenc e of the conveya nc e require d  b y Se ction 130 B.2.

Pristine farm  in Alle g hany County
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s 1.The le g a l title hold er of property in a send ing  a re a m ay apply to the Departm ent of Pla nning

a nd  Zoning  for c ertific ation of ownership of transfera b le d evelopm ent rig hts.  The applic ation
shall contain:
a. the exa ct na m e  a nd  a d d ress of the le g a l title hold er a nd  a re ferenc e to the lib er and  folio of

the Land  Re cord s of              at which the d e e d  conveying  the property to the applic ant is
record e d .

b . a  m etes and  b ound s d escription of the property, a copy of the d e e d  or survey showing  the
a cre a g e  of the property upon which the num b er of transfera b le d evelopm ent rig hts will b e
c alculated .

c. the num b er of d evelopm ent rig hts propose d  to b e c ertifie d .
d . a n e asem ent, in a re cord a b le form  approve d  b y the Departm ent of Pla nning  a nd  Zoning

a nd  conveye d  to the Com m issioners [or M ayor and  Council] of             , restricting  a nd
re d ucing  future sub d ivision for resid entia l purposes and  construction of d welling s on the
property b y an a m ount equal to the num b er of transfera b le d evelopm ent rig hts to b e
c ertifie d .

2.After review of the applic ation for conform ity to these re g ulations, the Departm ent of Pla nning
a nd  Zoning  will re cord  the e asem ent in the Land  Re cord s of              and  issue to the applic ant
a c ertific ate of ownership of transfera b le d evelopm ent rig hts.  The c ertific ate m ay b e sold  a nd  a
new certific ate issue d  in the na m e  of the new owner.

C.Transfer of Rights to Receiving Area
1.The le g a l title hold er, tena nt und er a le ase having  a  term  of not less than 75 ye ars, or contra ct
purchaser of property in a re c eiving  a re a, at the tim e of applic ation for sub d ivision or site
d evelopm ent pla n approval, m ay apply to the Departm ent of Pla nning  a nd  Zoning  for ap-
proval to use the b onus d ensity provisions of these re g ulations.  The applic ation shall contain:
a. the exa ct na m e  a nd  a d d ress of the le g a l title hold er of the property and , if the applic ant is

not the le g a l title hold er, the written assent to the applic ation sig ne d  b y the le g a l title
hold er.

b . the num b er of d evelopm ent rig hts propose d  to b e transferre d  to the re c eiving  property.
c. a sketch pla n of the property approve d  b y the Pla nning  Com m ission for use of b onus

d ensity.
d . a c ertific ate of ownership of transfera b le d evelopm ent rig hts issue d  to the applic ant d ocu-

m enting  ownership of at le ast as m a ny d evelopm ent rig hts as propose d  to b e transferre d  to
the re c eiving  property.
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d . the hig hway pla ns of the m unicipality, county and  State; and
e. com patib ility of the d evelopm ent with surround ing  la nd  uses.

After c are fully consid ering  the a b ove, the Pla nning  Com m ission shall approve, approve with m od ifi-
c ations and  cond itions atta che d , or d isapprove the sketch pla n stating  the re asons for its a ction.

SECTION 130
TRAN SFER OF DEVELOPMEN T RIGHTS

A.Eligib ility
1.Developm ent rig hts m ay b e severe d  from  la nd  within a send ing  a re a a nd  transferre d  to la nd
within a re c eiving  a re a for transfera b le d evelopm ent rig hts a c cord ing  to proc e d ures esta b lishe d
in these re g ulations.  As it applies here, a send ing  a re a is:
a. a ny property within the RSA District with d evelopm ent rig hts availa b le for transfer, or
b . la nd  surround ing  a  structure liste d  on the inventory of historic sites of              in any

zoning  d istrict exc ept the RSA District provid e d  that:
(1) such la nd  is und er the sa m e  ownership as the historic structure;
(2) no m ore than fifte en a cres a d joining  a ny historic structure shall qualify as a send ing

are a; a nd
(3) d evelopm ent rig hts shall b e assig ne d  as follows:

a cre a g e d evelopm ent rig hts
15 or m ore a cres 3
>10 b ut <15 a cres 2
less than 10 a cres 1

2.Re c eiving  a re as for transfera b le d evelopm ent rig hts are those are as within the RRA District
which are elig ib le for b onus d ensity.

B. Certification of Transferab le Developm ent Rights
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d . units per structure [om itte d ]
2.The following  m inim um  requirem ents shall b e ob serve d :
a. lot size [om itte d ]
b . lot wid th at b uild ing  restriction line [om itte d ]
c. b uild ing  setb a c ks [om itte d ]
d . d istanc es b etwe en b uild ing s other than sing le-fa m ily d eta che d  units [om itte d ]
e. open spa c e includ ing  la nd sc ape d  are as [om itte d ]

E. Bonus Density
1.Elig ib ility - properties within the RRA District are elig ib le to re c eive b onus d ensity und er these
re g ulations provid e d  that pub lic fa cilities are a d equate to serve the d evelopm ent and  that all
other requirem ents of this sub se ction are m et.

2.M axim um  d ensity perm itte d  - Density m ay b e incre ase d  und er this sub se ction up to lim its
d eterm ine d  for e a ch parc el a c cord ing  to the la nd  use d esig nation of the parc el on the Com pre-
hensive Pla n as follows:

Com prehensive Pla n d esig nation  M axim um  Density Perm itte d
low d ensity 4 units per a cre

m e d ium  d ensity 8 units per a cre
hig h d ensity 16 units per a cre

3.Density m ay b e incre ase d  up to the m axim um s esta b lishe d  in Se ction 120 E. 2. provid e d  that
for every a d d itiona l d welling  unit (b onus unit) award e d  und er this provision a d evelopm ent
rig ht is transferre d  to the proje ct, pursuant to proc e d ures of Se ction 130 of these re g ulations.

4.N o sub d ivision pla ns or site pla ns for any proje ct involving  b onus d ensity will b e approve d
until a sketch pla n of the proje ct has b e e n approve d  b y the Pla nning  Com m ission.  The Pla n-
ning  Com m ission, b e fore a cting  on the sketch pla n, shall g ive consid eration to the following :
a. the Com prehensive Pla n for             ;
b . the propose d  d ensity of the d evelopm ent;
c. the a d equa cy of pub lic fa cilities in the are a includ ing , b ut not lim ite d  to, water and  sewer-

a g e  fa cilities, roa d s and  schools;
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2.Land  which is encum b ere d  with e asem ents which entirely restrict the d evelopm ent of the
property for resid entia l use and  la nd  in pub lic ownership shall not b e e lig ib le for transfer of
d evelopm ent rig hts.

SECTION 120
RESIDEN TIAL RECEIVIN G AREA (RRA) DISTRICT

A.Purpose
The purpose of the resid entia l re c eiving  a re a d istrict is to help im plem ent the g oa ls of the Com pre-
hensive Pla n b y provid ing  suita b le are as where d evelopm ent m ay b e c onc entrate d .  To avoid
sub urb a n sprawl and  preserve a gricultural la nd , this d istrict is intend e d  to provid e a pre ferre d
loc ation for g rowth, that m ig ht otherwise take pla c e in rural are as, via a transfer of d evelopm ent
rig hts from  the RSA District.

B. Uses perm itted  as a m atter of right
1.One sing le-fa m ily d eta che d  d welling  unit per lot.
2.Sing le-fa m ily atta che d  d welling  units.
3.Duplexes.
4.Apartm ents.
5.Farm ing .
6.Governm ent b uild ing s, fa cilities and  uses includ ing  pub lic schools and  colle g es.

C.Accessory uses [se e re g ulations for resid entia l d istricts in any zoning  ord ina nc e]
D.Developm ent stand ard s

1.The following  m a xim um  lim itations shall apply:
a. heig ht [om itte d ]
b . lot covera g e  [om itte d ]
c. d ensity (exc ept as provid e d  in Se ction 120 E. of these re g ulations for b onus

d ensity) .........................................................................................2 units per a cre
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D.Developm ent stand ard s
1.The following  m a xim um  lim itations shall apply:
a. heig ht [om itte d ]
b . lot covera g e  [om itte d ]
c. d ensity - overa ll for resid entia l sub d ivisions...............................1 unit per 50 a cres

2.The following  m inim um  requirem ents shall b e ob serve d :
a. lot size ..............................................................................................................50 a cres
b . lot wid th at b uild ing  restriction line [om itte d ]
c. b uild ing  setb a c ks [om itte d ]

3.Cluster option
For sub d ivisions for which a cluster sketch pla n has b e e n sub m itte d  to the Pla nning  Com m is-
sion for approval, the following  less restrictive m inim um  stand ard s shall apply in lieu of
Se ction 110.D.2. a. and  b .:
a. lot size ..................................................................................................................1 a cre
b . lot wid th at b uild ing  restriction line [om itte d ]
In a cluster sub d ivision, la nd  not use d  for resid entia l lots, rig hts-of-way, or storm  water m a n-
a g e m ent fa cilities and  not require d  to b e d e d ic ate d  to the County or State und er the provisions
of the Sub d ivision Re g ulations, shall b e pla c e d  und er a perm a nent e asem ent restricting  its use
to a g riculture or open spa c e use.

E. Transfer of d evelopm ent rights
1.If d evelopm ent rig hts are transferre d  from  the RSA District pursuant to Se ction 130 of these
re g ulations, or if d evelopm ent rig hts are sold  from  the RSA District pursuant to applic a b le
County or State prog ra m s for the a cquisition of d evelopm ent rig hts, then the num b er of d evel-
opm ent rig hts elig ib le for such transfer or sale shall b e c a lculate d  at the rate of one d evelop-
m ent rig ht per five gross a cres [or a fig ure correspond ing  to the d ensity und er the prior
zoning ], m inus one d evelopm ent rig ht for e a ch existing  d welling  unit and  m inus the num b er
of d evelopm ent rig hts previously transferre d  or sold .
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stand ard s use d  in the m od el are for illustration purposes only and  som e of those not d ire ctly relate d  to
the TDR concept are om itte d .

SECTION 100
DEFINITIONS

Bonus Density:  The rig ht to d evelop property at a hig her d ensity/intensity than norm a lly perm itte d ,
throug h com plia nc e with optiona l proc e d ures esta b lishe d  in these re g ulations.
Re c eiving  Are a:  Any zoning  d istrict where optiona l proc e d ures have b e e n esta b lishe d  for a d d itiona l
b onus d ensity throug h transfer of d evelopm ent rig hts.
Send ing  Are a:  Any zoning  d istrict where, a c cord ing  to the proc e d ures of Se ction 130, owners of
property are elig ib le to ob tain c ertific ation of ownership of transfera b le d evelopm ent rig hts and  to
transfer such ownership.
Transfera b le Developm ent Rig ht:  The rig ht to cre ate a resid entia l b uild ing  lot or construct a d welling
unit, which rig ht m ay b e severe d  from  a property in the send ing  a re a a nd  transferre d  to a property in
the re c eiving  a re a in the form  of b onus d ensity a c cord ing  to proc e d ures esta b lishe d  in these re g ula-
tions.

SECTION 110
RURAL SENDING AREA (RSA) DISTRICT

A.Purpose
The purpose of the RSA d istrict is to preserve a griculture as the pre ferre d  la nd  use in the rural are a
of the County, to prote ct a g ricultural la nd s and  environm enta lly sensitive la nd s from  sub urb a n
encroa chm ent, to encoura g e  the esta b lishm ent of rural g re enb e lts surround ing  m unicipalities and
to help im plem ent the Com prehensive Pla n g oa l of d ire cting  g rowth to existing  population c enters
in rural are as.

B. Uses perm itted  as a m atter of right
1.One sing le-fa m ily d eta che d  d welling  unit per lot.
2.Farm ing .
3.Ag ricultural rese arch cond ucte d  b y colle g es or universities, includ ing  their la b oratories and
relate d  supporting a nd  re cre ationa l fa cilities.

C.Accessory uses [se e any zoning  ord ina nc e with “rural” d istrict re g ulations]

CHAPTER SIX:
M ODEL ZO NIN G REGULATIONS FOR
TRAN SFER OF DEVELOPMEN T RIGHTS
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The resourc e to b e prote cte d  (e.g ., farm la nd , sensitive natural are as) will
have b e e n d escrib e d  a nd  inventorie d  in an e arlier step.  This inform ation
will now b e transferre d  to the jurisd iction’s zoning  m a ps at the appropri-
ate sc ale and  a new zoning  d istrict cre ate d .  Zoning  m a ps are usually
d rawn on a tax m ap b ase b e c ause of the relationship of zoning  d istrict
b ound aries to property lines.  The b ound aries of the send ing  a re a zone
should  follow or b e loc ate d  in a pre cise relationship to property lines,
rig ht-of-way lines or physic al fe atures such as the c enterlines of water-
courses.  Bound aries d e fine d  in relationship to slopes, soils, fenc es or
forest e d g es a nd  arb itrary lines are less use ful for zoning  purposes.
W hether to includ e d evelope d  la nd  a nd  sub d ivid e d  b ut not yet d evel-
ope d  properties in the send ing  a re a zone is a question that m ay com e up.
Develope d  properties with a d d itiona l d evelopm ent c apa city (houses on
very larg e  lots) should  b e includ e d  a nd  g iven the opportunity to transfer
the rem aining  d evelopm ent rig hts.  If “paper” sub d ivisions are includ e d ,
the d ownzoning  will result in the cre ation of non-conform ing  lots.  These
lots m ay ne e d  varia nc es in ord er to ob tain b uild ing  perm its.  This fa ct
m ig ht le a d  the owners of paper sub d ivisions to transfer d evelopm ent
rig hts inste a d  of attem pting  to m arket non-conform ing  lots.

M a ny of the g e nera l com m ents a b out d rawing  zoning  b ound aries for the
send ing  a re a zone also apply to the re c eiving  a re a zone (s).  The com pre-
hensive pla n will provid e a guid e as to the loc ation of the re c eiving  a re as.
Enoug h la nd  should  b e includ e d  in re c eiving  a re as to a bsorb a ll the TDRs
c apa b le of b e ing  prod uc e d  b y the send ing  a re as.  The m ore la nd  put into
re c eiving  a re as the m ore d em a nd  there will b e for TDRs and  the m ore
e ffe ctive the prog ra m  will b e.  Und evelope d  la nd  with existing  pub lic
fa cilities would  b e the first choic e for re c eiving  a re as b ut som e d evelope d
sites such as sand  a nd  g ravel pits, junk yard s, rail yard s and  stora g e
yard s m ig ht also b e c a nd id ates.

Receiving Areas

Guid elines for
Drafting Zoning
Maps to
Im plem ent TDRs
Send ing Areas
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Developm ent Stand ard s:  A b ase d ensity for d evelopm ent without TDRs
should  b e spe cifie d .  It should  b e the lowest d ensity consistent with the
com prehensive pla n.  The hig her the b ase d ensity, the less inc entive there
is to use TDRs.
Bonus Density Provision:  To b e e lig ib le to ob tain b onus d ensity d evel-
opers m ust show that they have purchase d  sufficient TDRs to qualify for
the propose d  d ensity and  that pub lic fa cilities are a d equate or are
pla nne d  to b e a d equate for the propose d  d evelopm ent.  Genera lly, one
TDR should  b e purchase d  for e a ch b onus unit g ra nte d , a b ove those
perm itte d  as a  m a tter of rig ht in the d istrict, or som e other ratio m ay b e
spe cifie d .  The m axim um  d ensity ob taina b le with TDRs should  b e state d
a nd  this c an b e tie d  to the com prehensive pla n.  For exa m ple, “the
m axim um  d ensity perm itte d  und er these re g ulations shall not exc e e d  4
units per a cre for d evelopm ent in are as d esig nate d  ‘low d ensity resid en-
tial’ on the com prehensive pla n, 8 units per a cre in are as d esig nate d
‘m e d ium  d ensity resid entia l,’...” and  so on.  For com m ercia l a nd  ind us-
trial d istricts, the a d d itiona l heig ht, lot covera g e, or floor are a ratio
g ra nte d  per TDR should  b e spe cifie d .
This se ction m ay provid e for the Pla nning  Com m ission to review
conc ept or sketch pla ns for proje cts involving  TDRs.  If so, spe cific
criteria for the Pla nning  Com m ission to consid er d uring  its review
should  b e  liste d .

The use of TDRs to incre ase d evelopm ent intensity ne e d  not b e lim ite d  to
resid entia l re c eiving  a re as.  Another way of ha nd ling  TDRs is to tre at
them  as g e neric d evelopm ent rig hts which m ay b e use d  to incre ase not
only resid entia l d evelopm ent potential b ut com m ercia l a nd  ind ustrial
d evelopm ent potential as well.  In d esig nate d  com m ercia l a nd  ind ustrial
re c eiving  a re as, TDRs m ay b e c onverte d  to a d d itiona l perm itte d  floor
are a.  Append ix D illustrates how Chesterfield  Township, N ew Jersey
has propose d  to translate TDRs into specific am ounts of com m ercia l a nd
ind ustrial square foota g e .  In M aryla nd , Oc e a n City allows TDRs to b e
use d  to ob tain approval to b uild  a d d itiona l hotel a nd  m otel units.  Que en
Anne’s County g ra nts an a d d itiona l 200 square fe et of floor are a a nd  500
square fe et of im pervious surfa c e for e a ch TDR transferre d  to a non-
resid entia l parc el.  This b ooklet d oes not sug g e st any specific conversion
rate b etwe en TDRs and  non-resid entia l floor are a b e c ause this will vary
a c cord ing  to loc al e conom ic cond itions.

Com m ercial and
Ind ustrial
Receiving Areas
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Perm itted  Uses:  The list of perm itte d  uses would  includ e farm ing ,
sing le-fa m ily d eta che d  d welling s and  other uses consistent with resourc e
prote ction at low d ensities.
Developm ent Stand ard s:  The send ing  a re a should  have a low d ensity or
larg e  m inim um  lot size for resid entia l d evelopm ent.  Densities in the
ra ng e  of one unit per 20 to one per 50 a cres should  positively a ffe ct the
preservation of farm la nd  a nd  prote ction of sensitive environm enta l are as.
Cluster Option:  In lieu of a larg e  m inim um  lot size requirem ent that
consum es an exc essive am ount of la nd  for resid entia l d evelopm ent, the
re g ulations should  provid e the option (or requirem ent) that the unit yield
of a parc el b e c lustere d  onto sm a ller, contig uous lots with the rem aind er
d e d ic ate d  to a g ricultural or open spa c e use.
Calculation of TDR Cred its:  As m entione d  e arlier, a sim ple, inexpen-
sive m ethod  of c alculating  TDR cre d its will provid e an inc entive for
property owners to use the prog ra m .  One m ethod  would  b e to m ultiply
the surveye d  a cre a g e  of the are a propose d  to b e pla c e d  und er restrictive
e asem ent b y the d ensity in e ffe ct und er the previous zoning .  Or a  m ulti-
plier could  b e d evelope d  b a se d  on the a ctual d ensities a chieve d  b y
sub d ivisions approve d  und er the previous zoning .  The num b er of
existing  d welling  units on the property would  b e sub tra cte d  from  the
num b er of TDR cre d its.  Land  und er MALPF, MET or other e asem ent
prog ra m s would  not b e e lig ib le as a b asis for c alculating  TDR cre d its.

There m ay b e one or m ore d ifferent zoning  d istricts esta b lishe d  as re c eiv-
ing  a re as.  For exa m ple, if the com prehensive pla n b re a ks d own resid en-
tial g rowth are as into low, m e d ium  and  hig h d ensity, then thre e
resid entia l re c eiving  zones m ay b e appropriate.  Alternatively, within a
sing le resid entia l re c eiving  zone, the m axim um  d ensity c an b e tie d  to the
com prehensive pla n.  In a d d ition, if TDRs are to b e converte d  to a d d i-
tiona l com m ercia l a nd  ind ustrial spa c e, then the com m ercia l a nd  ind us-
trial zoning  re g ulations will require am end m ents.
Re c eiving  a re a re g ulations should  take into consid eration the following :
Purpose Clause:  This will d escrib e the pub lic purpose a chieve d  b y
conc entrating  g rowth in the re c eiving  a re as.
Perm itted Uses:  Depend ing  on the m axim um  perm itted  d ensity (with TDRs),
attached  units and  apartm ents m ay b e perm itted  in ad d ition to d etached  units.

Receiving Area
Regulations
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tional m e ans of obtaining  hig her d ensity, filing a rezoning  c ase, will always
b e availa b le but it is expensive, tim e-consum ing a nd  results are uncertain.

Geographic Restrictions:  These restrictions stem  from  a d esire to assure
that no sing le ele ction d istrict or other politic al d ivision b e c om es the
targ e t for g rowth transferre d  from  other d istricts.  But the com prehensive
pla n for the com m unity should  ind ic ate the appropriate growth are as
a nd  these m ay not b e equally apportione d  a m ong  politic al sub d istricts.
It m ay b e ne c essary to includ e g e og raphic restrictions to m a ke TDRs
politic ally palata b le but these restrictions will m a ke it m ore d ifficult to
a chieve the prog ra m ’s g rowth m a na g e m ent ob je ctives.
One g e og raphic restriction that is practically universal is that TDRs d o not
cross jurisd ictional b ound aries.  But counties and  m unicipalities in M ary-
land  m ig ht consid er relaxing  this restriction in lim ite d  c ases where inter-
jurisd ictional transfers m ig ht serve the interests of b oth parties.  For
exa m ple, a city or town m ig ht a gre e to receive TDRs from  the surround ing
county if the send ing  are a b e c am e a preserve d  g re enb e lt surround ing  the
m unicipality.

Rem oving Easem ents:  Property owners who have re cord e d  restrictive
e asem ents b ut have not yet sold  the TDRs m ay, b e c ause of hard ship or
other re ason, wish to g ive up the TDRs and  rem ove the restrictions on
their property.  A loc al g overnm ent should  have a policy a b out how such
requests are ha nd le d .  One of the purposes of a TDR b a nk is to b uy TDRs
in hard ship c ases.  Fund s from  a loc al PDR prog ra m  m ig ht b e use d  to
b uy TDRs in c ertain circum stanc es.  As a last resort the loc al g overnm ent
m ay a g re e to the rem ova l of the e asem ent b ut such c ases should  b e rare.
Allowing  properties to m ove in and  out of prote cte d  status e asily is not
helpful to prog ra m  ob je ctives.

Unless the propose d  send ing  a re a has an exa ct correspond enc e with the
g e og raphic lim its of som e existing  zoning  d istrict, entirely new send ing
are a d istrict re g ulations ne e d  to b e d ra fte d .  In any event, the send ing
are a re g ulations should  includ e the following  fe atures:
Purpose Clause:  This is a statem ent of le g islative intent in cre ating  the
TDR send ing  a re a.  It should  d escrib e the resourc e to b e prote cte d  a nd
the pub lic purpose to b e a chieve d  b y d oing  so. This para g raph should  b e
d ra fte d  c are fully b e c ause it will b e scrutinize d  b y the courts in the event
the TDR prog ra m  is le g a lly cha lleng e d .

Send ing Area
Regulations
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•Should  there b e a pub lic he aring  b e fore approval of d evelopm ent
proje cts involving  TDRs?

•To what d e g re e should  other b onus d ensity prog ra m s co-exist in
the re g ulations along  with TDRs?

•Should  the g e og raphic m ob ility of TDRs b e lim ite d  (for exa m ple,
should  d evelopm ent rig hts b e transferre d  only b etwe en send ing
a nd  re c eiving  a re as in the sa m e e le ction d istrict)?

•Should  a property owner who ob tains a c ertific ate of TDR owner-
ship b y re cord ing  a n e asem ent, b ut has d ifficulty selling  the
TDRs, b e perm itte d  to surrend er the c ertific ate and  rem ove the
e asem ent?  If so, und er what cond itions?

To optim ize the e ffe ctiveness of the TDR prog ra m  the questions a b ove
should  b e c are fully consid ere d  in lig ht of other com m unity ob je ctives.

Pub lic Hearing :  The pub lic will have a cha nc e to voic e its opinions
a b out incre ase d  d ensity in re c eiving  a re as d uring  the com prehensive
pla n approval proc ess, in which re c eiving  a re as are d esig nate d , and
a g a in d uring  the proc ess for a d option of the zoning  a m e nd m ents im ple-
m enting  the TDR prog ra m .  However, a third  pub lic he aring  for e a ch
proje ct involving  TDRs would  a d d  a  m e a sure of unc ertainty, risk and
d e lay that would  d iscoura g e  use of the prog ra m .  Developers m ay not
choose to b uy TDRs and  d esig n proje cts using  them  if they risk having
their pla ns d isapprove d  b y pub lic b oard s swaye d  b y the loc al opposition
to d ensity incre ases that always arises when such incre ases are propose d .
On the other hand , a purely a d m inistrative approval proc ess m ig ht
overlook som e fa cts relating  to the unique situation of a particular parc el.
A com prom ise solution m ig ht b e to have the pla nning  com m ission look
at the pla n at an e arly sta g e  (sketch or conc ept pla n) a nd , if ne c essary,
sug g e st ways to m itig a te the e ffe cts of incre ase d  d ensity as they apply to
the particular proje ct und er review.

Bonus Density:  If the zoning  ord ina nc e provid es m a ny alternative
m e a ns of ob taining  hig her d ensity then there will b e less inc entive to use
the TDR prog ra m. Som e exa mples of these alternatives are m od erately
priced  d welling  unit prog ra m s, som e PUD options and  som e floating  zones.
These prog ra ms serve useful purposes which m ust b e b a lance d  a g a inst the
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helpful to d evote one se ction of the zoning  ord ina nc e to TDRs and  in it
d escrib e the entire proc ess of the transfer.  Som e zoning  ord ina nc es
sc atter the TDR re g ulations in d ifferent se ctions and  this m a kes it d iffi-
cult for the unfa m iliar re a d er to g rasp the whole picture.  This section
should  esta b lish the elig ib ility of properties to b e send ing  or re c eiving
are as b y re ferencing  particular zones.  But historic structures, which m ay
b e loc ate d  in any zone, c an a lso b e id entifie d  as elig ib le send ing  a re as in
this section.  This section should  esta b lish who is elig ib le to transfer
rig hts to another property (for exa m ple, hold ers of long  term  le ases and
contra ct purchasers as well as le g a l title hold ers m ay b e e lig ib le to trans-
fer rig hts).  This section should  spe cify the pla ns and  d ocum ents that
m ust b e sub m itte d  to pla nning  a uthorities for approval of a transfer.
The steps in the approval proc ess for transfer of rig hts m ust b e spelle d
out.  How the re cord ation of the perm a nent d evelopm ent restriction on
the send ing  parc el is linke d  to the approval of b onus d ensity on the
re c eiving  parc el m ust b e consid ere d .  The proc e d ures could  require the
sim ultaneous (or ne arly sim ultaneous) exe cution of these two a ctions.
This approa ch is cum b ersom e and  would  involve escrows and  com pli-
c ate d  conting e ncies.  A m ore flexib le approa ch would  b e to use an inter-
m e d iate instrum ent of transfer.  Owners of property in the send ing  a re a
could  ob tain transfera b le c ertific ates of ownership of TDRs from  loc al
g overnm ent authorities b y re cord ing  restrictive e asem ents on their
property.  These c ertific ates are sold  to property owners in the re c eiving
are a who use them  to ob tain perm ission to incre ase d ensity.  Se e Appen-
d ix C for an exa m ple c ertific ate form .
An a d va nta g e  of interm e d iate instrum ents of transfer is that the sales of
the TDRs d o not have to b e conting e nt on the approval a nd  re cord ation
of a fina l sub d ivision plat using  d ensity cre d its.  Likewise the approval of
the sa m e  sub d ivision plat is not d elaye d  pend ing  re cord ation of restric-
tive e asem ents on the send ing  parc el.  TDRs d o not com e into existenc e
until the restrictive e asem ents are re cord e d .  Onc e that is d one and  the
c ertific ate of ownership is issue d , the TDRs c an b e fre ely tra d e d .  If sold
to a d eveloper, the seller m ay re c eive paym ent without d elay b e c ause the
sa le is not d epend ent on the fate of the d evelopm ent proje ct.  W hen the
d eveloper has his TDR certific ate in hand , the approval proc ess c an m ove
forward  without any further transa ction involving  the send ing  parc el.
Owners of TDR certific ates m ay hold  them  as investm ents, sell them  to
d evelopers, to TDR b a nks or other parties, will them  to their heirs or
offer them  as se curity for loa ns.

Proced ures for
Transfer of
Developm ent Rights
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•the loc ation of propose d  re c eiving  a re as and  the status of pub lic
fa cility pla nning  for them ;

•the types of d welling  units perm itte d  in the re c eiving  zones as
well as heig ht, setb a c k, covera g e  a nd  other requirem ents;

•the rate at which TDRs c an b e c onverte d  to a d d itiona l d ensity
(will one TDR a d d  one m ore unit to the proje ct or som e fra ction
or m ultiple thereof?)

•whether TDRs will b e c onvertib le to a d d itiona l com m ercia l square
foota g e  or ind ustrial floor are a ratio.

The purpose of find ing  out the value of TDRs to d evelopers is not so that
the prog ra m c a n b e fine-tune d  to exa ctly m atch the sales pric e expe cta-
tions of sellers in the send ing  a re a.  The purpose is to se e if the TDR
prog ra m  will g e nerate sufficient d em a nd  to stim ulate sig nific ant transfer
a ctivity.  Ultim ately, the pric es paid  for TDRs will b e d eterm ine d  throug h
the ne g otiations of b uyers and  sellers in the private m arketpla c e.

M aryla nd  jurisd ictions that have a d opte d  TDRs have pla c e d  the TDR
re g ulations in the zoning  ord ina nc e.  There is no requirem ent that they
b e m a d e part of the zoning  ord ina nc e but it is a log ic al pla c e to put them .
Se ctions of the zoning  ord ina nc e that will b e a d d e d  or a m e nd e d  are:
d e finitions, proc e d ures for transfer of d evelopm ent rig hts, send ing  zone
re g ulations, re c eiving  zone re g ulations and  b onus d ensity re g ulations.
The d iscussion which follows is a narrative d escription of the TDR
re g ulations.  Mod el or exa m ple re g ulations are offere d  in Chapter Six of
this b ooklet.

If the TDR prog ra m  will introd uc e term s of art or term s whose intend e d
m e a ning  is d ifferent from  the com m only und erstood  m e a ning , then these
term s should  b e d e fine d .  Som e new d e finitions that m ig ht b e a d d e d  to
the zoning  re g ulations includ e: transfer of d evelopm ent rig hts, b onus
d ensity, send ing  a re a a nd  re c eiving  a re a.

Guid elines for
Drafting the TDR
Regulations

Definitions
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s resourc e b ase of 100,000 a cres.  Suppose the zoning  requires a 4 a cre

m inim um  lot size and  this is d ownzone d  to a d ensity of 1 unit per 50
a cres.  The num b er of TDRs that could  b e g e nerate d  is 100,000/4 or
25,000.  The m axim um  num b er of sub d ivision lots would  b e som ething
less than 100,000/50 or 2,000.  The ratio of TDRs to sub d ivision lots is
12.5:1, which strong ly encoura g es TDRs.
In the exa m ple a b ove, the re c eiving  a re a will have to b e  a b le to a c com -
m od ate 25,000 a d d itiona l d evelopm ent rig hts.  But it is not likely that this
num b er will com e on the m arket at onc e and  som e m ay never b e use d .
In a d d ition, som e d evelopm ent rig hts m ig ht b e  b oug ht up throug h
purchase of d evelopm ent rig hts (PDR) prog ra m s and  sim ply retire d .
If TDRs are to b e consid ere d  equita b le com pensation for d ownzoning ,
then on a  g iven parc el the total m arket value of the TDRs should  b e
com para b le to the pric e that would  b e offere d  for the parc el (prior to
d ownzoning ) for d evelopm ent purposes, less its value for a g ricultural
purposes.  Ana lysis of the re a l estate m arket in the send ing  a re a should
prod uc e a g e nera l id e a of what would  b e a “fair” pric e for a TDR.
W hether anyone will b e willing  to pay this pric e for a TDR, however, has
less to d o with m arket cond itions in the send ing  a re a than the e conom ics
of la nd  d evelopm ent in the re c eiving  a re a.  From  the TDR b uyers point of
view, the m arg ina l revenue g e nerate d  b y incre asing  d ensity in the re c eiv-
ing  a re a m ust exc e e d  the m arg ina l cost of a cquiring  the rig ht to incre ase
d e nsity throug h TDRs.  There fore, prevailing e c onom ic and  re g ulatory
cond itions in the receiving are a are the key to the succ ess or failure of the
TDR prog ra m .
The re c eiving  a re a is the eng ine that d rives the TDR prog ra m . Unless
TDRs a d d  va lue to the b ottom  line of d evelopm ent proje cts in the re c eiv-
ing  a re a then there will b e no d em a nd  for them .  If there is no d em a nd
there will b e no transfers from  the send ing  a re a a nd  no e asem ents re-
cord e d  to perm a nently prote ct the resourc e.  A properly d esig ne d  re c eiv-
ing  a re a, however, c an harness the energ y of the private re a l estate
m arket and  use it to invig orate the TDR prog ra m .  To d eterm ine the pric e
that d evelopers would  b e willing  to pay for TDRs it is b est to ask d evel-
opers them selves.  But b e fore they could  a nswer they would  have to
know d etails a b out how the re c eiving  a re a would  b e structure d .  Som e
d etails that would  have to b e known are:

•the b ase d ensity of zones in the re c eiving  a re a a nd  m axim um
d ensity that could  b e ob taine d  throug h TDRs;

•the term s of other d ensity b onus prog ra m s that would  b e availa b le;
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m a ke conventiona l sub d ivision d evelopm ent une conom ic al.  W hile
g e nera lly true, this m ay not hold  for all are as, for all tim e.  The m ost
restrictive rural zones in the State have m axim um  d ensities of one unit
per 50 a cres (Ba ltim ore and  Fre d erick Counties). It is recom m end e d  that
the send ing  a re a b e d ownzone d  to a d ensity in the rang e  of one unit per
20 to one unit per 50 a cres.

If the d ownzoning  is for a valid  pub lic purpose and  the property owner
is le ft with a re asona b le use of his property then no com pensation is
leg ally require d , althoug h it will m ost c ertainly b e politically require d .
Developm ent rig hts for transfer should  b e roug hly equivalent to the
num b er of sub d ivision lots a parc el would  have prod uc e d  und er the
re g ulations in forc e b e fore the d ownzoning .  Unfortunately, there is no
fast or inexpensive way to c alculate this num b er. Ea ch parc el is unique in
term s of shape, roa d  fronta g e, slopes, soils and  flood plains.  Short of
hiring  a n eng ine er a nd  preparing  a  fina l sub d ivision plat there is no way
to know how m a ny lots could  have b e e n prod uc e d .  A sophistic ate d  GIS
m ay b e  a b le to estim ate the num b er b ut it is d oub tful that m a ny loc al
g overning  b od ies are re a d y to g ive GIS ana lysis the e ffe ct of law.  Prop-
erty owners m ig ht not have gre at faith in m a chine-g e nerate d  num b ers
when larg e  sum s of m oney are at stake.  For the sake of sim plicity and
politic al a c c eptanc e it m ay b e b est to d evise a sim ple form ula that errs to
the b e ne fit of property owners.  For exa m ple, if a 4 a cre m inim um  lot size
was in forc e b e fore d ownzoning , then sim ply d ivid e the surveye d  a cre-
a g e  of the parc el b y 4 and  d rop the d e cim a l.  The resulting  whole num b er
is the num b er of TDRs availa b le for transfer.  Such form ulas should  m ore
tha n equita b ly com pensate property owners provid e d  there is a re a d y
m arket for their TDRs (m ore a b out that later).

To e ncoura g e  use of TDRs, as oppose d  to d evelopm e nt on the site, the
num b er of TDRs cre d ite d  to a parc el should  exc e e d  the num b er of lots
ob ta ina b le throug h sub d ivision.  If the property is d ownzone d , b ut
the num b er of TDRs is c a lculate d  on the b a sis of the prior (m ore
intense ) zoning , then this cond ition should  ob tain.  But if the
d ownzoning  has not b e e n d ra m a tic, then the d ifferenc e in the two num -
b ers m ay not weig h very he avily in favor of TDRs.  It is recom m end e d
that the num b er of TDRs should  exc e e d  the num b er of potential sub d ivi-
sion lots b y a ratio of 5 to 1.
Returning  to the prob lem  of c alculating  the num b er of TDRs g e nerate d
throug hout the send ing  a re a, consid er the exa m ple of a county with a

Extent of
Downsizing

Com pensation of
Property Owner

Incentive for Transfer
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pla ns to annex.  In any c ase, its g e nera l purpose is to d ifferentiate are as
where growth should  b e supporte d  from  are as where growth and  pub lic
infrastructure investm ent should  b e d iscoura g e d .  Zoning  a nd  c apital
im provem ent prog ra m s m ay b e use d  to im plem ent the policies repre-
sente d  b y the urb a n g rowth b ound ary.  TDRs m ay also support urb a n
g rowth b ound aries if the are a insid e the b ound ary is d esig nate d  a re c eiv-
ing  a re a a nd  the are a b eyond  is m a d e a send ing  a re a.  Even if a com pre-
hensive pla n d oes not explicitly d eline ate urb a n g rowth b ound aries, a
TDR prog ra m  m a y d ire ct g rowth away from  are as where the pla n ind i-
c ates that g rowth is not appropriate, and  d ire ct it to the are as where the
pla n says that g rowth is appropriate.

Be fore a TDR proposal takes shape som e prelim inary colle ction of d ata
a nd  a na lysis should  b e d one.  Fortunately, this prelim inary work will
m ost likely alre a d y have b e e n d one d uring  the preparation of the com -
prehensive pla n.  If a long  tim e has transpire d  sinc e a d option of the
com prehensive pla n, then inform ation will have to b e upd ate d .
The com prehensive pla n g oa ls m ay includ e preservation or prote ction of
resourc es such as farm la nd , historic structures, ste ep slopes, stre am
b uffers, flood plains, wetla nd s and  end a ng e re d  spe cies ha b itat.  Som e of
these m ay alre a d y b e prote cte d  b y State or loc al re g ulations.  For ex-
a m ple, ste ep slopes, stre am  b uffers, flood plains and  wetla nd s, b e c ause
they should  not b e  b uilt on, are usually set asid e as non-b uild a b le are as
d uring  the sub d ivision proc ess.  But farm la nd , historic structures and
end a ng e re d  spe cies ha b itat are not usually prote cte d  from  d evelopm ent
(unless fe d era l fund s are involve d ) so they are natural c and id ates for
TDR send ing  a re as.  The resourc e to b e prote cte d  should  b e inventorie d
in term s of quantity (a cres, num b ers) a nd  g eog raphic loc ation.  A fairly
hig h d e g re e of g e og raphic pre cision m ay b e ne c essary if the resourc e will
later b e d epicte d  on a zoning  m a p.  Here the applic ation of GIS te chnol-
og y m ay prove helpful.
Having  inventorie d  the resourc e to b e prote cte d , the next step is to
estim ate the num b er of d evelopm ent rig hts that will b e  g e nerate d .  This
will d epend  on the extent to which the send ing  a re a will b e d ownzone d ,
the extent to which property owners will b e c om pensate d  (throug h
TDRs) for loss of d evelopm ent potential a nd  the streng th of the inc entive
that will b e offere d  to use the TDR option over the option to d evelop on
site.  Let us consid er e a ch issue in turn.

Background
Analysis
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TDR prog ra m c a n b e d esig ne d .  Options rang e  a m ong  m a nd atory and
voluntary prog ra m s, exclusive and  non-exclusive send ing  a re as, strong
inc entives for transfer and  we a k inc entives, severe d ownzoning s or no
d ownzoning s.  One ne e d  look no further than the State of M aryla nd  to
find  exa m ples of g re at d iversity in TDR schem es.  But if one is serious
a b out im plem enting  the com prehensive pla n, a chieving  the visions of the
1992 Pla nning  Act and  preserving  our quality of life, then only one type
of TDR prog ra m  is worth consid ering  -- a prog ra m as vig orous, strong a nd
e ffe ctive as c an b e im a g ine d .  N othing  less will stem  the a d vancing  tid e of
urb a n sprawl that is swallowing  up farm land , polluting  the Bay and  paving
over forest and  field .  Half m e asures will not work.  Therefore, the m od els
and  g uid elines offere d  here are not a watere d  d own le ast com m on d enom i-
nator approach.  Rather, they are aim e d  at one ob je ctive: effe ctiveness.

TDR prog ra m s d o not exist in a va cuum  and  they d o not stand  a lone.
They are m erely tools use d  to help im plem ent a com m unity’s la nd
d evelopm ent and  la nd  preservation policies.  Until la nd  use policies are
d evelope d  a nd  a d opte d  as part of a com m unity’s com prehensive pla n it
m a kes no sense to put TDR prog ra m s in pla c e.
Re c ently a d opte d  or revise d  com prehensive pla ns and  pla ns currently
und er preparation should  contain a sensitive are as elem ent and  should
a d d ress the seven visions of the 1992 Pla nning  Act.  There fore, even if
a g ricultural preservation is not an appropriate com m unity g oa l (for an
urb a n jurisd iction, for exa m ple ), there is a role for TDRs in prote cting
sensitive natural resourc es and  historic properties, as well as in d ire cting
g rowth to suita b le are as.
The com prehensive pla ns of som e m unicipalities a d d ress com m unity
chara cter.  They m ay wish to reinforc e their id entities as d istinct com m u-
nities b y cre ating  a  sharp transition at their b ord ers from  a rural la nd -
sc ape to a  m ore d ense town or citysc ape.  This could  b e a c com plishe d  b y
esta b lishing  a  g re enb e lt are a in the surround ing  county, provid ing  the
county is a m e na b le.  An interjurisd ictiona l TDR prog ra m c ould  b e set up
to transfer rig hts from  the gre enb e lt in the county to re c eiving  a re as in
the m unicipality. Althoug h the m unicipality would  b e a c c epting  g rowth
that is not “its own,” it nonetheless would  enjoy the b e ne fits of a rural
g re enb e lt at its d oorstep.
The com prehensive pla ns of som e counties and  m unicipalities d eline ate
a n urb a n g rowth b ound ary (a lso re ferre d  to as m unicipal expansion
lim its or urb a n/rural d em arc ation line ).  This b ound ary, if d rawn around

W hat Kind of
TDR Ordinance?

TDRs and the
Com prehensive
Plan

CHAPTER FIVE:
HOW TO PREPARE A
LOCAL TDR O RDINANCE
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Fig . 7.  TDR send ing  a nd  re c eiving  a re as c an b e esta b lishe d  ne ar cities and
towns to provid e are as for m unicipal expansion and  preserve perm a nent
open spa c es ne arb y.  The gre enb e lt send ing  a re a in this illustration helps to
preserve and  enha nc e com m unity chara cter and  prote ct the Town's sense of
pla c e.
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•Likewise, for a d eveloper, purchase of TDRs should  b e the m ost
attra ctive option for incre asing  d ensity.  Other m ethod s of incre as-
ing  d ensity (throug h rezoning , for exa m ple ) should  not com pete
d ire ctly with TDR prog ra m s.

•TDR prog ra m s should  b e a b le to operate where d evelopm ent
pressure is we a k a nd  where d em a nd  for TDRs m ay fluctuate.

•Base d ensities perm itte d  in re c eiving  a re as (in som e c ases they
exc e e d  m arket d em a nd ) m ay have to b e re d uc e d .

•TDR sales should  not a ffe ct the a b ility of the seller to ob tain cre d it
for farm  operations.

•The ob je ctions of resid ents in re c eiving  a re as to incre ase d  d ensity
in their neig hb orhood s m ust b e re cog nize d  a nd  a d d resse d .

•The use of TDRs to incre ase d ensity should  not c ause an incre ase
in housing  costs.
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How a jurisd iction structures an a g ricultural preservation prog ra m  a nd
the particular m ethod s it chooses to em phasize will d epend  on loc al
cond itions includ ing  loc al politic al re a lities.  The two M aryla nd  counties
with the m ost succ essful farm la nd  prote ction prog ra m s, however, have a
variety of m e a ns, includ ing  TDRs, with which to work.
W hether the g oa l is a g ricultural preservation, g rowth m a na g e m ent,
prote ction of sensitive are as or of historic la nd m arks, TDRs should  b e
consid ere d  b e c ause they provid e d e finite a d va nta g e s.  Am ong  these are:

•TDRs are e conom ic al.  Unlike PDRs, m onetary transa ctions
involve only private fund s.  Ad m inistrative overhe a d  is m inim a l.

•TDRs are perm a nent.  Restrictive zoning  m a y work for a while
b ut only as long  a s the politic al will rem ains strong .

•TDRs are consistent with g rowth m a na g e m ent policy.  TDRs c an
d ire ct g rowth away from  rural a nd  sensitive resourc e are as while
sim ultaneously d ire cting  it toward  appropriate growth c enters.

•TDRs are fair.  There is a m e c ha nism  to com pensate owners of
prote cte d  resourc es for loss of d evelopm ent potential.

•TDRs are sim ple.  Bure aucra cies c an m a ke anything  com plic ate d
b ut TDR a d m inistration c an b e straig htforward .  Pric es are set in
the private m arket.

•TDRs are flexib le.  They have b e e n use d  to prote ct a variety of
resourc es in b oth urb a n a nd  rural setting s.

•TDRs have history.  This is not a ra d ic al, new te chnique.  TDRs
have b e e n in use for d e c a d es a nd  their le g a lity has b e e n upheld
b y the courts.

Inevita b ly, certain cha lleng e s m ust b e overcom e to m a ke TDRs e ffe ctive:
•The TDR prog ra m  m ust b e structure d  to encoura g e  a n a ctive
private m arket in which there is b oth an a d equate supply of
d evelopm ent rig hts and  a strong  d em a nd  for them .

•Am ong  the options availa b le to an owner of a g ricultural la nd ,
sale of TDRs should  b e the m ost attra ctive.
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b e  a b le to ensure a continue d , he a lthy, a g ricultural e conom y in the State.
Resid entia l g rowth, if not e ffe ctively m a na g e d , m ay encroa ch upon the
rural la nd sc ape, ste a d ily and  inexora b ly erod ing  the found ations of
a g ricultural prod uction. If farm la nd  c annot b e preserved  a t the sa m e rate
or faster than it is b eing  converted  to housing  tra cts, then farm ing  m a y
b e c om e little m ore than a m em ory in all but scattered  pockets around  the
State.
Suppose a Statewid e  g oa l was esta b lishe d  that 30%  of the State’s la nd  in
a g ricultural use would  b e prote cte d  b y perm a nent e asem ent b y the ye ar
2020.  How far are we from  that g oa l?  As the last colum n of Fig ure Five
ind ic ates, only 7.1%  of the State’s a g ricultural la nd  is presently prote cte d
b y e asem ent and  only two counties, Howard  a nd  M ontg om ery have m et
or exc e e d e d  the 30%  g oa l.  Statewid e, an a d d itiona l 524,000 a cres would
have to b e prote cte d  b y e asem ent over the next 26 ye ars, or a b out 20,000
a cres per ye ar.
It is interesting  to note that Howard  a nd  M ontg om ery, two counties
which experienc e d  severe d evelopm ent pressure over the last two d e-
c a d es a nd  which lost a g ricultural la nd  at the hig hest rates in the State
(m ore than 3 tim es the Statewid e rate ) from  1973 to 1990, are the le a d ers
in perm a nent prote ction of farm la nd .  Montg om ery has prote cte d  37.2%
of its a g ricultural la nd  with e asem ents, Howard ’s fig ure is 30%  and  the
third  pla c e county is only half of that fig ure.
Certainly, hig h d evelopm ent pressure incre ase d  the urg e ncy for strong
prote ctive m e asures.  The rapid  turnover of hig h value farm la nd  a lso
g e nerate d  transfer tax revenues which m a d e possib le a ctive purchase of
d evelopm ent rig hts prog ra m s.  Montg om ery and  Howard  b oth partici-
pate in the MALPF PDR prog ra m, b oth have c ertifie d  loc al PDR pro-
g ra m s and  b oth have TDRs.  The sim ilarity end s there, however.  As of
April 1994, Howard  County’s TDR prog ra m  has not resulte d  in any
e asem ents, where as Montg om ery County use d  TDRs to re cord  e ase-
m ents on 32,225 a cres.  Howard  County has relie d  exclusively on PDRs,
while PDRs a c count for only 15%  of M ontg om ery’s prote ction e ffort.
W hile it is true that Howard ’s TDR prog ra m  is m uch newer than
M ontg om ery’s, there are crucia l d ifferenc es in how the counties have
im plem ente d  them .  As the se cond  colum n in Fig ure Two shows, Mont-
g om ery sub stantially d ownzone d  its TDR send ing  a re a, Howard  d id  not.
Looking  a t the fourth colum n one c an se e that the ratio of d evelopm ent
rig hts ob taina b le by transfer, as oppose d  to use on the site, is m uch
hig her in Montg om ery than in Howard , thus the inc entive to use the
TDR option is hig her. This sug g e sts that Montg om ery has m a d e less use
of PDRs b e c ause its a ctive TDR prog ra m  m a d e  PDRs less of a ne c essity.

CHAPTER FOUR:
THE FUTURE OF TDRS IN M ARYLAND
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Sum m er crop in Howard  County
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s cord e d  e asem ents und er b oth State and  loc al prog ra m s.

Fig ure Five lists the a gricultural la nd  resourc e b ase by county in a cres
a nd  as a perc enta g e  of the county’s la nd  are a.  Colum n thre e shows the
num b er of a cres of this resourc e prote cte d  b y e asem ent und er thre e
prog ra m s and  the last colum n ind ic ates the perc enta g e  of the resourc e in
e a ch county that is prote cte d  b y e asem ent.
As Fig ure Five shows, M aryla nd  counties have m a d e m od est prog ress
toward  preserving  a g ricultural la nd . M e a nwhile, in spite of a slug g ish
e conom y in re c ent ye ars, a g ricultural la nd  is b e ing  lost to resid entia l
d evelopm ent at a rapid  pa c e.  M aryla nd  lost 73,747 a cres of a g ricultural
la nd  from  1985 to 1990.  Accord ing  to USDA fig ures, M aryla nd  lost 2,300
farm s d uring  the sa m e  period .  An a d d itiona l 232,000 a cres of farm la nd
m ay b e lost b etwe en 1990 and  the ye ar 2020, a c cord ing  to M aryla nd
O ffic e of Pla nning  proje ctions.  (se e Fig ure 6)
Much of the loss of a g ricultural la nd  results from  the d evelopm ent of
resid entia l units on larg e  lots.   For exa m ple, in 1990, larg e  lot d evelop-
m ent com prise d  only a b out 14 perc ent of the num ber of im prove d  resi-
d entia l parcels but occupied  a b out 65 percent of im proved  resid ential land
area.

Fig . 6.  M aryla nd  Farm la nd  Loss Trend s
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Fig . 5.  Ag ricultural Land  U se
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Fig . 4.  Easem ent Prog ra m s
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rural d evelopm ent.  The point is that g iven M aryla nd  com m uting  pat-
terns, re al estate m arkets operate re g iona lly and  TDR prog ra m s m ust b e
tailore d  not only to loc al cond itions b ut to the re g iona l context.

Depend ing  on one’s point of view, TDR prog ra m s in M aryla nd  either
com pete with other e asem ent prog ra m s or com plem ent them . These
e asem ent prog ra m s are the M aryla nd  Ag ricultural Land  Preservation
Found ation’s purchase of d evelopm ent rig hts prog ra m  (MALPF or State
PDR prog ra m ) a nd  loc al purchase of d evelopm ent rig hts prog ra m s
(county PDR prog ra m s).  Fig ure Four lists the num b er of a cres in State
prog ra m  a g ricultural d istricts and  the num b er of a cres that have re-

Fig . 3.  Zoning  a nd  Rig ht-to-Farm  M e asures
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protecte d  in ord er to e arn one d evelopm ent rig ht.  In four of the counties
this num b er is the sa m e or ne arly the sam e as the a cre a g e b asis for d ensity
specifie d  in the zoning  ord inanc e.  The others offer an incentive that allows
from  2 to 6 2/3 tim es m ore d evelopm ent rig hts if TDRs are used  a s opposed
to conventional d evelopm ent m ethod s (see fourth colum n of Fig ure Two).
W hether a TDR prog ra m  is consid ere d  m a nd atory or voluntary is a
m atter that requires interpretation.  N one of the M aryla nd  prog ra m s
a b solutely forb id  d evelopm ent in the send ing  a re as or require TDR
purchase as a cond ition of d evelopm ent in the re c eiving  a re as.  Develop-
ers and  property owners have the option of participating  in the prog ra m
or not.  But the d ensity (often expresse d  as a  m inim um  lot size ) in e ffe ct
in the send ing  a re a, consid ere d  tog e ther with the d ensity inc entive
offere d  for transfer m ay m a ke participation in the TDR prog ra m  the b est
e conom ic choic e in som e c ases.  For purposes of this ana lysis, a TDR
prog ra m  will b e c onsid ere d  m a nd atory in e ffe ct if the perm itte d  d ensity
in the send ing  a re a is one unit or less per 20 a cres.  At d ensities this low a
stand ard  sub d ivision is g e nera lly une conom ic al.  Another fe ature of
m a nd atory prog ra m s is that the num b er of d evelopm ent rig hts ob taine d
b y transferring  rig hts is g re ater than the num b er of rig hts availa b le when
d evelopm ent takes pla c e on site by a fa ctor of 2 or m ore.  Viewed  in this
lig ht, six M aryla nd  counties have m a nd atory TDR prog ra m s: Carroll,
Charles, Montg om ery, Que en Anne’s, St. M ary’s and  Ta lb ot.
Som e TDR prog ra m s perm it transfer from  one part of the a g ricultural are a
to another.  This m a y involve transfer of d evelopm ent from  prim e and
prod uctive a gricultural soils to are as of m a rg ina l a gricultural value.
W hether this practice prom otes long -term  resource protection g oals or not is
arg ua b le.  In any event, only Montg om ery, Queen Anne’s and  St. Mary’s
Counties have esta b lished  rec eiving are as exclusively in non-a gricultural
zoning  d istricts.

An eva luation of TDR prog ra m s in M aryla nd  m ust b e b ase d  on a n
und erstand ing  of these prog ra m s within the context of zoning  a nd  other
a g ricultural a nd  natural resourc e prote ction m e asures und ertaken b y a
county and  its neig hb oring  jurisd ictions.  Fig ure Thre e lists not only
those counties with TDR prog ra m s b ut also som e neig hb oring  counties
a nd  com pares how they re g ulate lot sizes in the a gricultural are a a nd
whether they have a d opte d  rig ht-to-farm  le g islation.  As an exa m ple, in
c entral M aryla nd , Howard  County is surround e d  b y jurisd ictions with
m uch m ore restrictive a gricultural zoning  (Princ e Georg e ’s exc epte d ).  In
this context, Howard  County, with its relatively sm a ll m inim um  lot are a

The Context of
TDRs
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are Calvert, Caroline, Carroll, Charles, Harford , Howard , Montg om ery,
Que en Anne’s, St. M ary’s and  Ta lb ot Counties and O c e a n City.  It is fair
to say that M aryla nd  has m a d e m ore extensive use of this technique than
a ny other state.  The old est prog ra m s in the State b e long  to Calvert and
M ontg om ery Counties, institute d  in 1978 and  1980, respe ctively.   As
shown in Fig ure Two, Calvert has use d  TDRs to prote ct 4000 a cres of
farm la nd  a nd  M ontg om ery (prob a b ly the m ost a ctive prog ra m  in the
country) has prote cte d  32,225 a cres.  Carroll County’s prog ra m  is d e-
sig ne d  to prote ct m inera l resourc es b ut it is consid ering expansion to
includ e  a gricultural la nd  as well.  Seven of the counties have prog ra m s
which perm it la nd  in a g ricultural are as to b oth send  a nd  re c eive TDRs.
In Oc e a n City, TDRs are use d  in conjunction with a build ing  lim it line to
prote ct the b e a ch a nd  d une are as from  d evelopm ent.

Overview
of Maryland
TDR Progra ms

Fig . 2.  TDR Prog ra m s in M aryla nd
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TDRs by loc al g overnm ents in Maryland .  Sim ply state d , there are no le g a l
im ped im ents to TDRs.  Article 66B, Section 11.01. of the Annotate d  Cod e of
M aryland  ena b les all jurisd ictions with planning a nd  zoning authority to
esta b lish TDR prog ram s.  This section is quoted  in its entirety b e low:

11.01.  Power to Establish
In ord er to encourage the preservation of natural resources and to
facilitate ord erly growth and d evelopm ent in the State, the leg islative
body of a county or m unicipal corporation, including Baltim ore City,
that exercises authority granted by this article m ay establish a program
for the transfer of d evelopm ent rights.

The Montg om ery County TDR prog ra m has b e en challeng e d  in the courts.
The first challeng e, Dufour, et al v. Montg om ery County Council, Law Nos.
56964, 56969, 56970 and  56983 (Circuit Court for Montg om ery County, MD
1983), was aim e d  at the sig nific ant d ownzoning  of land  in the send ing are as,
which was an inte gra l part of the County’s TDR prog ram .  The Circuit
Court held  that the a gricultural zoning  d id  not violate any constitutional or
other le g a l rig hts and , m oreover, that the TDR prog ra m was le g a lly unnec-
essary to support the d ownzoning .  The one unit per 25 acre d ensity in the
Rural Density Transfer Zone was found  to serve a valid  pub lic purpose and
was not a confiscation of property rig hts.  The Circuit Court’s d e cision was
not reviewed  b y Maryland  appellate courts.
The se cond  le g a l cha lleng e  focuse d  on the TDR prog ra m  itself.  In 1987,
the Court of Appe als of M aryla nd  in W est Montg om ery Citizens Association
v. Maryland-National Capital Park and Planning Com m ission, 309 M d  183,
522 A.2d . 1328 (1987), d e clare d  the TDR system  invalid  b e c ause the
County Council ha d  not perform e d  “the fina l step in the pla nning  a nd
zoning  proc ess--the am end m ent of the zoning  m a p, and  when ne c essary,
the zoning  text to authorize the incre ase d  d ensities of d evelopm ent in
re c eiving  a re as.”  Montg om ery County ha d  attem pte d  to use the com pre-
hensive pla n a lone to perm it incre ase d  d ensity in the re c eiving  a re as. The
Court rule d  that zoning  would  a lso have to b e use d  to im plem ent hig her
d ensities in re c eiving  a re as.  Montg om ery County sub sequently
a m e nd e d  its zoning  a nd  there have b e e n no m ore le g a l cha lleng e s.
Re c ent U.S. Suprem e Court c ases (e.g ., Luc as, Dola n) d e a ling  with la nd
use re g ulation should  not a ffe ct TDR prog ra m s. The hig h court has not
m od ifie d  the b asic theory that pub lic re g ulation of private property
(includ ing  d ownzoning ) for a valid  pub lic purpose is justifie d  as long  a s
a re asona b le use rem ains to the property owner.

Leg al Issues

CHAPTER THREE:
TDR PROGRAMS IN M ARYLAND
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of a TDR prog ra m  a d m inistere d  b y an interstate a g e ncy in which it is
possib le to transfer d evelopm ent rig hts a cross state lines.
TRPA strictly controls covera g e  of la nd  b y structures and  other im perm e-
a b le surfa c es.  One transfer prog ra m  perm its the transfer of covera g e
rig hts from  m ore sensitive la nd s to less sensitive la nd s.  The other trans-
fer prog ra m  a llows transfers of d evelopm ent rig hts.  Developm ent rig hts
m ay b e transferre d  from  b oth d evelope d  a nd  und evelope d  la nd  in
send ing  a re as.  If transferre d  from  d evelope d  la nd , structures m ust b e
d e m olishe d  a nd  the site restore d  to a natural state.
The d em a nd  for property in the Lake Tahoe are a is very hig h a nd  a ny
sig nific ant b uild ing a ctivity requires use of TDRs. There fore, TDRs are
a ctively transferre d  at the rate of 25-35 transfers per ye ar.
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se asona l hig h water ta b le as a m e a sure of d evelopm ent potential
a nd  a g e og raphic inform ation system  (GIS) to m ap and  c alculate
TDR cre d its.

•Esta b lishm ent of d iscrete, non-overlapping  send ing  a nd  re c eiving
are as.

•Initial d ownzoning  of b oth send ing  a nd  re c eiving  a re as.
•TDR as the sole b onus d ensity option in re c eiving  a re as.
•An essentially m a nd atory system  - d evelopm ent in the send ing
are a will not b e e c onom ic ally fe asib le, while d evelopm ent in the
re c eiving  a re a will b e fe asib le only with use of TDRs.

•A re c eiving  a re a which, a c cord ing  to the ena b ling a ct, “shall b e at
le ast sufficient to a c com m od ate at all tim es all of the d evelopm ent
potential of the send ing  zone.”  In fa ct, the propose d  re c eiving
are a c a n a c com m od ate a b out 1½  tim es the d evelopm ent potential
of the  send ing  a re a.

•Ab ility to use TDRs to incre ase com m ercia l/ind ustrial square
foota g e  a nd  institutiona l uses in re c eiving  a re a.

Chesterfield  Township’s propose d  prog ra m  includ es m a ny fe atures
which are intend e d  to corre ct the weaknesses of previous TDR prog ra m s.
For this re ason it has b e e n term e d  a “next g e neration” TDR prog ra m .

Lake Tahoe sits astrid e the California /N eva d a  b ound ary.  It is sur-
round e d  b y a ring  of m ountains in b oth states that form  a b asin that
d rains into the la ke.  W ater quality in the la ke is a ffe cte d  b y d evelopm ent
in the b asin.  There fore, California a nd  N eva d a have form e d  the Tahoe
Re g iona l Pla nning  Ag e ncy (TRPA) a nd  charg e d  it to prote ct and  restore
natural are as in the Lake Tahoe Basin which covers 207,000 a cres of la nd

Tahoe Reg ional
Planning Ag ency
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s •Esta b lish a Pinela nd s Developm ent Cre d it Bank at the outset.

...la ck of a broker-b a nk has hind ere d  a  m ore a ctive tra d e in PDCs
[TDRs].  Further, b e c ause the prog ra m e ncom passes such a larg e
are a, d em onstration of institutiona l support (that is, d em onstrat-
ing  that g overnm ent is b e hind  the prog ra m ) lend s cre d ib ility and
fosters confid enc e.

Burling ton County is loc ate d  partly within the N ew Jersey Pinela nd s
are a.  Burling ton County’s m unicipalities were gra nte d  the power to
im plem ent transfera b le d evelopm ent rig hts b y the State Le g islature
throug h the Burling ton County TDR Dem onstration Act.  N o other
jurisd iction in N ew Jersey is ena b le d  b y the State to use TDRs (the
Pinela nd s Pla nning  Com m ission is a State a g e ncy a nd  has its own en-
a b ling  le g islation).
Althoug h no m unicipality in Burling ton County has yet im plem ente d  a
TDR prog ra m, one, Chesterfield  Township, has m a d e consid era b le
preparations.  Chesterfield  Township prepare d  a TDR m aster pla n that
b uilt on the succ esses and  failures of previous TDR prog ra m s elsewhere
a nd  incorporates state-of-the-art pla nning  te chniques. For a thoroug h
a c count of this proposal the re a d er is re ferre d  to Planning for Transfer of
Developm ent Rights: A Hand b ook for N ew Jersey Municipalities, pub lishe d  b y
the Burling ton County Board  of Chosen Fre ehold ers.
Chesterfield  Township is a rural com m unity and  seventy perc ent of the
la nd  is assesse d  as farm la nd .  The g oa l of the propose d  TDR prog ra m  is
to preserve a gricultural la nd .  Fe atures of the prog ra m  worth noting  a re:

•A visual pre ferenc e survey to ob tain citizen input a b out d evelop-
m ent stand ard s for the re c eiving  a re as and  to help d e fine the
vision of the sub urb a n/rural la nd sc ape that TDRs will help to
a chieve.

•Com m unity b uild out m aps to g raphic ally show la nd  use patterns
which would  result from  d evelopm ent und er conventiona l zon-
ing  a s well as und er a TDR prog ra m  that lim ite d  new d evelop-
m ent to a new m ixe d -use villa g e  a nd  a llowe d  m od erate
expansions of thre e existing  villa g e s.

•Burling ton County Transfer of Developm ent Cre d it Bank to
inte grate TDR prog ra m s with County e asem ent purchase e fforts.

Burlington County
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forests, swa m ps, m arshes, b lue b erry and  cra nb erry b og s and  other
a g ricultural la nd s.  This are a includ es all or parts of seven counties and
52 m unicipalities.  In 1979 the N ew Jersey le g islature passe d  the
Pinela nd s Prote ction Act which charg e d  the Pinela nd s Pla nning  Com -
m ission to d evelop a com prehensive m a na g e m ent pla n.  As a result the
Pinela nd s Developm ent Cre d it prog ra m  was institute d  as a re g iona l,
m ultijurisd ictiona l TDR prog ra m .  In term s of la nd  are a, it is the larg e st
TDR prog ra m e ver im plem ente d . It is also arg ua b ly the m ost com plex.
Its com plexity is d ue to the com plic ate d  form ulas use d  to c alculate the
num b er of d evelopm ent rig hts that are cre d ite d  to e a ch 39-a cre increm ent
of property in the send ing  a re a.  In a d d ition, e a ch d evelopm ent rig ht
exting uishe d  in the send ing  a re a converts to four rig hts that m ay b e use d
in the re c eiving  a re a.  As the Pinela nd s TDR system  is set up, it is pos-
sib le for d evelopm ent rig hts from  one jurisd iction to b e transferre d  to
a nother. However, this requires the consent of the re c eiving  jurisd iction.
Transfer of rig hts b e g a n slowly at first, picke d  up as the prog ra m b e c a m e
m ore wid ely known, then rose d ra m a tic ally a fter 1988 when the
Pinela nd s Developm ent Cre d it Bank was institute d  a nd  b e g a n m arketing
the prog ra m .  As of Septem b er 1994, the total a m ount of la nd  perm a-
nently prote cte d  b y e asem ent sinc e the prog ra m b e g a n is 10,600 a cres.
In a review of the e ffe ctiveness of the Pinela nd s TDR prog ra m  the
Pinela nd s Pla nning  Com m ission sta ff sug g e ste d  a ctions to m a ke the
prog ra m  m ore succ essful.  As reporte d  in Transferable Developm ent Rights
Program s (APA 1987) these a ctions were:

•Sim plify the m athem atics of the prog ra m .  A TDR prog ra m  is
d ifficult enoug h to com m unic ate to the pub lic without awkward
39-a cre units of m e asurem ent and  sing le PDCs [TDRs] yield ing
four d welling  units.

•Launch the prog ra m  a fter a chieving  loc al zoning  com plia nc e.
Unre a listic expe ctations of a ctive tra d e  in PDCs [TDRs] were
raise d  when the com m ission announc e d  the prog ra m .  In re a lity,
the fra m e work was not in pla c e, and  d eveloper unc ertainty
d elaye d  the use of the rig hts.

•Initiate a pub lic e d uc ation e ffort to “sell” the prog ra m .  The
conc ept is a com plex one, and  la nd owners, d evelopers, and
re a ltors ne e d  inform ation a b out the prog ra m  to b e stim ulate d  to
use it.

N ew Jersey
The New Jersey
Pineland s
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b e use ful to consid er the experienc e of TDR prog ra m s in other States.
The report will b rie fly look at prog ra m s in California, N ew Jersey and  the
b i-state Lake Tahoe Reg ion.

California is second  only to M aryla nd  with respe ct to use of TDRs b y its
loc al g overnm ents.  Twenty-seven of California’s jurisd ictions have TDR
prog ra m s a c counting  for 5%  of a ll jurisd ictions (in M aryla nd , 10 counties
a nd O c e a n City have TDRs a c counting  for 43%  of counties and  6%  of a ll
jurisd ictions).  Unlike M aryla nd , California has no state law ena b ling  its
jurisd ictions to esta b lish TDR prog ra m s.  Inste a d , TDR prog ra m s are
justifie d  und er the g e nera l theory of polic e power.
California jurisd ictions use TDRs to prote ct sensitive natural are as, scenic
are as (e.g . Big  Sur), a g ricultural la nd , historic la nd m arks, hillsid es and
b e a c hfronts.  They are also use d  as inc entives to encoura g e  a m ix of
resid entia l uses in com m ercia l c enters and  to encoura g e  re d evelopm ent.
The city of Cupertino uses TDRs to control tra ffic cong e stion b y allowing
the transfer of trip g e nerating  potential a m ong  properties.
Thre e Ca lifornia com m unities, San Luis O b ispo County, Monterey
County and  the city of M org a n Hill have esta b lishe d  TDR b a nks to
fa cilitate transfers, sta b ilize pric es and  provid e transa ction servic es.
These com m unities report that the TDR b a nk has sig nific antly contrib -
ute d  to the succ ess of their TDR prog ra m s.
A survey was cond ucte d  to se e why m ore California com m unities d o not
use TDRs (Pruetz, 1993).  The m ost com m on response was, “we rely
prim arily on zoning  a nd  d evelopm ent restrictions to a chieve la nd  use
g oa ls.”  However, the sa m e  survey found  that less than 20%  of the
respond ents b e lieve that their la nd  use g oa ls will b e c om pletely a chieve d
g iven current fund ing  levels and  re g ulations.  Evid ently, m a ny respon-
d ents have the id e a that TDRs are an a lternative to zoning  a nd  other la nd
use controls rather than a com plem entary m e asure.
Re a d ers with an interest in California TDR prog ra m s are re ferre d  to a
re c ent b ook title d  Putting Transfer of Developm ent Rights to W ork in Califor-
nia b y Rick Pruetz (se e Append ix B).

California

CHAPTER TWO:
TDR PROGRAMS IN O THER STATES
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“existing  population c enters” they c an ste er it away from   “sensitive
are as” or “resourc e are as.”  By focusing  new d evelopm ent in hig her
d ensity are as serve d  with pub lic fa cilities (re c eiving  a re as) less la nd  will
b e c onsum e d  b y waste ful sprawl.  TDR prog ra m s offer a stre am line d
m ethod  of incre asing  d ensity in g rowth are as as an a lternative to leng thy
and  unc ertain rezoning  proc e d ures.  In a d d ition, b y operating  throug h
private m arket m e cha nism s, TDRs d o not require a sig nific ant expend i-
ture of pub lic fund s to a chieve the visions.  TDRs are not a pana c e a but
they are id e a lly suite d , in c ertain circum stanc es, to im plem enting  the
visions and  a ny jurisd iction serious a b out d oing  the sa m e  should  con-
sid er using  them .

Fig . 1.  Throug h TDRs, the rig hts to d evelop property are severe d  from  the la nd
a nd  c an b e d ire cte d  to appropriate growth are as and  away from  are as that
should  not b e d evelope d .
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d em olition of the historic structure was re d uc e d  a nd  incom e was g e ner-
ate d  to help pay for restoration.  The exc ess air rig hts were use d  at
“re c eiving  a re as” to incre ase the perm itte d  heig ht of new b uild ing s.
Ana log ous prog ra m s are use d  to preserve a gricultural la nd  resourc es in
M aryla nd  a nd  other states, to prote ct water quality in the Lake Tahoe
Basin, to prote ct fra g ile e cosystem s in the Everg la d es a nd  in the N ew
Jersey Pine Barrens.  W here resourc e are as are sub je cte d  to
“d ownzoning ,” TDRs are use d  to com pensate property owners for loss
of on-site d evelopm ent potential (M ontg om ery County, MD is an ex-
a m ple ).
In other c ases, non-m a nd atory TDR prog ra m s were esta b lishe d  to g ive
la nd owners the option of transferring  rig hts a m ong  contig uous or
ne arb y properties to m axim ize use of la nd  b etter d ispose d  for d evelop-
m ent in term s of a c c ess, topog raphy, or soils, and  to incre ase lot yield s
a nd  re d uc e d evelopm ent costs.  Harford  County’s prog ra m  is an ex-
a m ple of this type.  Som e prog ra m s d esig nate the a gricultural are a as
b oth a send ing  a nd  re c eiving  a re a for TDRs.  Here the ob je ctive is to
m ove d evelopm ent from  prim e farm  or forest la nd  a nd  onto less prod uc-
tive soils.  Calvert, Howard  a nd  Ta lb ot Counties’ prog ra m s are exa m ples
of this type.

The 1992 Econom ic Growth, Resourc e Prote ction a nd  Pla nning  Act
esta b lishe d  seven “visions” which are the State of M aryla nd ’s g rowth
policy. The 1992 Act also requires that the visions b e incorporate d  into
the com prehensive pla ns of loc al jurisd ictions. The seven visions are:

1.Developm ent is conc entrate d  in suita b le are as;
2.Sensitive are as are prote cte d ;
3.In rural are as, g rowth is d ire cte d  to existing  population c enters
and  resourc e are as are prote cte d ;

4.Steward ship of the Chesape a ke Bay and  the la nd  is a universal
ethic;

5.Conservation of resourc es, includ ing  a  re d uction in resourc e
consum ption is pra ctic e d ;

6.To assure the a chievem ent of 1 throug h 5 a b ove, e conom ic
g rowth is encoura g e d  a nd  re g ulatory m e cha nism s are stre am -
line d ; a nd

7.Fund ing  m e cha nism s are a d d resse d  to a chieve these visions.
TDRs have the potential to b e very use ful in im plem enting  the visions.

TDRs and the
Visions
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owners are not le g a lly com pelle d  to transfer their rig hts.   Und er so-
c alle d  m a nd atory prog ra m s, however, the d evelopm ent rig hts availa b le
for use on the property m ay b e very few, com pare d  with the num b er of
rig hts availa b le for transfer.
A d istinction should  b e m a d e b etwe en TDR prog ra m s and  “clustering .”
In a “cluster” sub d ivision the d evelopm ent rig hts pertaining  to the
parent parc el (the orig ina l tra ct b e ing  sub d ivid e d ) are g athere d  a nd  use d
in one particular are a but never le ave the confines of the parent parc el.
W ith TDRs the d evelopm ent rig hts are com pletely severe d  from  the
parent parc el a nd  m ove d  to a d ifferent g e og raphic are a.  TDRs always
cross property lines, where as “cluster” d evelopm ent rig hts never le ave
the site of the parent parc el.

The d etails of the operation of TDR prog ra m s vary from  one jurisd iction
to the next, b ut the b asic principle is the sa m e .  W hen rig hts are trans-
ferre d  from  a parc el (c a lle d  the send ing  parc el) a n e asem ent or other
notation is record e d  in the la nd  re cord s to ind ic ate that the d evelopm ent
rig hts c annot b e exercise d  a ny long e r on that parc el.  The parc el to which
the d evelopm ent rig hts are transferre d  (c a lle d  the re c eiving  parc el) is
now elig ib le to exercise a d d itiona l d evelopm ent rig hts.  Proof of elig ib il-
ity m ay take the form  of a c ertific ate issue d  to the purchaser of the
d evelopm ent rig hts, a notation on a sub d ivision plat, a zoning  c ertific ate
or som e other instrum ent.

TDR prog ra m s are use d  to preserve a gricultural la nd  a nd  historic la nd -
m arks, to a chieve e fficient, conc entrate d  g rowth patterns, to prote ct
sensitive natural environm ents, to prote ct water quality, or sim ply to
provid e a convenienc e to property owners.  W hen TDRs are use d  to
prote ct a resourc e, the resourc e are a is officia lly d escrib e d  (b y m aps or
word s) a nd  this b e c om es a “send ing  a re a” where d evelopm ent rig hts
m ay b e transferre d  to another property in a d esig nate d  “re c eiving  a re a.”
The e asem ents record e d  in the send ing  a re a when rig hts are transferre d
serve to perm a nently prote ct the resourc e from  d evelopm ent.
One of the e arly uses of TDRs was in N ew York City for the preservation
of historic build ing s.  These build ing s, often b uilt m uch lower than
current zoning  perm itte d , were thre atene d  with d em olition to m a ke way
for taller b uild ing s that could  g enerate m ore revenue.  A TDR prog ra m
a llowe d  historic build ing  owners to sell exc ess air rig hts a b ove the
historic structure in excha ng e  for re cord ation of a perm a nent e asem ent

How TDR
Progra ms W ork

The Purpose of
TDR Progra ms
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s This b ooklet is the se cond  in a spe cia l series of “Mod els and  Guid elines”

that will a d d ress Innovative and Flexible Planning and Zoning Techniques.
Mod els and  Guid elines are prepare d  b y the M aryla nd  O ffic e of Pla nning
to assist loc al g overnm ents in a chieving  the g oa ls of the Econom ic
Growth, Resourc e Prote ction a nd  Pla nning  Act of 1992 (the Pla nning
Act).  The various Mod els and  Guid elines pub lishe d  to d ate are liste d  on
the last pa g e  of this b ooklet.
On April 29, 1994 a d ay-long  transfera b le d evelopm ent rig hts (TDR)
workshop was cond ucte d  at the Ag ricultural History Farm  Park in
M ontg om ery County, M aryla nd .  This workshop, org a nize d  b y the
M aryla nd  O ffic e of Pla nning , g a there d  tog e ther State and  loc al officia ls,
d evelopers, farm  preservation a d voc ates and  pla nners from  M a ryla nd  as
well as from  out of state to d iscuss TDRs (se e Append ix A for conferenc e
prog ra m ).  Workshop participants exa m ine d  the succ ess and  failure of
existing  TDR prog ra m s and  d iscusse d  what m ig ht b e d one to m a ke the
te chnique m ore e ffe ctive as a tool for g rowth m a na g e m ent, a g ricultural
preservation or historic resourc e prote ction. As an outg rowth of that
conferenc e and  the rese arch that pre c e d e d  it, this Mod els and  Guid elines
b ooklet was prepare d  to offer pra ctic al a d vic e and  encoura g e m ent to
loc al g overnm ents contem plating  this technique as a m e a ns to a chieve
com m unity g oa ls.

The conc ept of transfera b le d evelopm ent rig hts is not d ifficult to g rasp.
But for those com pletely unfa m iliar with TDRs it m ay b e ne c essary to
think a b out property rig hts in an una c custom e d  way. Ownership of a
parc el of la nd  confers upon its owner a num b er of rig hts: the rig ht to use
the property for one or m ore purposes, the rig ht to cover a c ertain per-
c enta g e  of the site with b uild ing s, the rig ht to d evelop a c ertain num b er
of d welling  units, as well as m inera l, water and  air rig hts. Und er c ertain
circum stanc es it is possib le to transfer la nd  d evelopm ent rig hts to an-
other property.  W hen this occurs it is re ferre d  to as a transfer of d evelop-
m ent rig hts and  the rig hts them selves are transfera b le d evelopm ent
rig hts or TDRs.
Owners of property are g e nera lly not fre e to transfer d evelopm ent rig hts
a m ong  them selves at will.  N orm a lly, the transfer of d evelopm ent rig hts
takes pla c e within the context of a TDR prog ra m  or system  set up b y
loc al g overnm ent.  TDR prog ra m s have b e e n esta b lishe d  b y eleven loc al
g overnm ents in M aryla nd  a nd  a num b er of prog ra m s exist in other
states.  They have also b e e n esta b lishe d  for b i-state and  sub -state re g ions.
TDRs have b e e n transferre d  a cross property lines, county lines and  even
state lines.  Som e TDR prog ra m s are said  to b e voluntary and  others

W hat TDRs Are

CHAPTER O NE:
IN TRODUCTION
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